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" THE MeCARDLE CASE.

Argument of David Dudley Fiold, Esq. In the
United States Supreme Conrt.

If the court plense, if I were ambitious to connedt
npme with & great event in the constitution al

of my.country 1 should desire no better op-

that which this case’afforda,

ere ransacted will remain in the memory
ng after the fect which now tread the halls of this
itol have made thelr last journey snd thie volces
lnow &b loud are forever silent, But though the part
ihe bar bear im this transaction is far inferior

ym yet even they assume a portion of the re-

, While the worda that are to fall from
fyou will stand forever in the jurisprudemce of the

nd. In approaching the argument of so grest a

use, it 18 of the first Importance to exclude from it
‘every.extraneous or disturbing element. We should
(be liffed, if we can, above all the strifes and passions

bof the hiour into a serener air, with & wider horizon.

'With the struggle for office, With the rise or fall of
parties, with'the policy of President or Congreas, we
Within the walls of thls

have nothing te do,
of justice we look omly to the law
to the constitation. But that does not
B:uvqm our taking care that the independence of the
noh and of the baris not menaced; or, if that hap-
ﬁn.ma the menace be repelled, I say this the
thet because one of. the counsel saw fit to say that
it was the duty of counsel to admonish the court.
Mdmonition of whatt Ofimpeachment, becanse you
Wiger from Congress upon a constitutional question;
f paocking the court at some future time; of enact-
dng that two-thirds or three-fourths of the whole
hall be necessary to decide a case; ar excluding the
ourt from their chamber? Admonition from whom?
We know that the President has none to give; he
disclalma (t. We know the counsel are deputed by
the Secretary of War, Is it admonition from the
Bocretary of War? If 1.did not know that my wor-
Ruy friend the Secretary of War Is barricaded Iln his
own ofice, from which he dare hardly lssue, I ghonld
: this more gerlous.  Admonttion from Congresst
I have the highest respect for the members Who exe-
_hute the function of legislation for this country; but
.they -are representatives, all of them, of States or
people; and when I reftect that from the great Siates
of New York, New Jersey, Pennsylvania and
iOhio, and from Callfornis, they represent but s min-
rity of the people, the admonition comes with less
rce than it might otherwise have. But as a pen-
dant to’this admonition we are told that this court is
;}ot & co-ordinate departinent of the government,
ot 8 co-ordinate department of the ' gov-

ernment? Is there any department go-or-
finate with Congress? This I3 the first ti?:he.
'rtainly, when it has been suggested in this

court that the judiclal department was not co-orili-
mate with either of the others. And certain I am
khat In the great convention where sat the conseript
¥athers who made this copstitution such an idea
Inever entered. ForIfind at the beginning in the
‘original plun it was resolved, as the first resolution
of the eonvention, that “it is the oplnion of this
\commplttee that a natlonal government ought to be
tablished, consisting of a supreme legisiative, ex-
cut[va and judiclary.” Turning to the comments of
hie great founders of'the government, I find in the
‘Federaljst,” the forty-eighth number, this remarka-
l¢ exposition, written as If with the splrit of pro-
hecy:—

I ghall undertake to show, in the next place, that
nleas this department 18 so far connected and
Dlended ad to give to each a constitutionad control
jover the others, the degree of foree which the maxim
.qlulmu as espential to a free gyvvernment can never
¢ In practice duly maintained. It is evident that in
freference to each other neither of them ought to pos-
Beas, directly or Indirectly, an overruling influcnce
In the administration of their respective powers, It
En!l not be denled that power 18 of an encroachin

ature, and that it should be efectually restrain
ifrom passing beyond the limits assigned.

After assigning the powers as they should be, the
Errxc and most ditfleult task I8 1o Hrmldo some [ro-

ibitlon against the Invasion of the prerogatives of
fllie one by the other. Will it be sumficient to deflne
fthe boundaries of each and trust to thelr forbearance
moilngt the encroaching spirit of ench against the |
wother?  Experience shows that it I8 necessary to pro- |
Nide some adeguale protection of the weaker ugalnss
ke invasion of the more powerful,

The legislature 18 everywhore extending its influ- .

kncu’ and drawing all its
vty ng all its powers lnto 1t impetuous

} What is the question before the court? Tt is this:—
citizen of Misalssippi, in October, 1567, was
ronght before & military commission and put upon
rial for writing in a newspaper a eriticism of federal
Juilitary ocillers and advice to the electors not to
Note, or how to vote, upen certaln public guestions.
Be was notig the army or mavy; he was not lm-
preased with a military character; and the question
Kor you ta deeclde Is, whether, under our government, |
citizen, a mere civilian, cun be subjected to military
Er:ul.. under the authority of the federal government,
e trial is defended upon the authority of the three |
Acts of Congress usuzlly called the Military Recon-
Blgction pets.  And the question, therefore, is,
whether theie nets are or are not recoxncllable with
phu suprome jaw of this lamd, If they are, our great
forefuthers made & charter of government intended
o last for wll generations of such o character that
within elghty years after its adoption that federal
goverument to which the States—originally sove |
eign and independent—surrendered a portion of
lielr power can take npon itself the government of
@ State and govern it by the army alone, That 1s the
guestion which ig this last resort 18 brought belore
the suprempe judges of the land,  And the prineipal
aestion hinges upon the preamble to the original
qu the first and third sentences,
ow procecd to vewd:—
| Whereas no legal State governments or adequate
Eruml'l.'ll.‘.: for Wfe or property now exist jn the rebel

tates of Virginia, North Caroling, South Cardlina,
isorgla, Missisappl, Alabama, Loutsdana, Florida,
‘exas nnd Arkansas; and whereas |© B necessary
hivt peace and good order should be eaforced in sald

Etates until loyal und republican =tate governments

Kan be ledally established; therciore,

) Be it enac &0, That sald rebel States shall be
ivided into military districts and made subject to
ae mititary nuthority of the Undled Htutes as herelo-

miter provided, &e,

| And after providing for the assignment of an of-

cor of the wrmy to the command of cich district the

@ct proceeds lu the third section thus:—

| That it shall be the duty of each oMeer assigned as

Aforesald to protect all persons fn their vights of por-

#on and property, Lo suppresa Insurrection, disorder

gud violenoe; to punish or cause to be punished all
Isturbers of the publie ].Juue and erfminals; and to

fllhl end he may allow civil tribuna's 1o take juris-
gion of and to try offenders; he shall have power to
anize military commissions or tribunais for that
urpose, and all Interference under color of Blate
uru?;rrl with the exercise of military authority
der this act shall be null and void,
“Here i the preamble and here I8 the concluslon. 1'
eny both, 1 deny that the preamble I8 true in & con-
tlonal sense, or as & justilication for assuming
government of n State; and 1 deny that if the

reamble be true In every one of its parts, It justifics
th government for these military statutes.
1 propose to call aitentlon to these questions in
reversed order; to this first, whether, If It be
that there 18 no local Btate government in Mis-
Ippl and no adequate protection for lfe and pro-
, It be competent for the Congress of the United
Fiates to take into Its hands Lhe whole government
of the State and carrs It on by the military power
plone? If that authority exists it must be found In
the constitution; it canoot be found soywhere else.
fils s o limited government. No power can be ex-
erolasd except that which 18 granted expressly or by
ecestury implication. Then, 1 say, where 8 the

uthority for this military government? Tt 18

ot expressed In suy one of the elghteen

ubdivisions of the elghth section of the first

rticle, that which contalng an enumeration of

hie puwers of Congress, 1 it implled in any one

of them? 1 ask, where I8 the power under these
Lghteen rub-divisions of the elghth section for Con-

10 take upon Lsell the governtent of u State,

)eeause there 1s no legal State gpovernment or be-
Cause there 18 no adequate protection for Tife ornsro-
perty f  There Is none whatever, You cannot find It,
por Is it implied in any ons of thew; bat if 1t were
niplied, from auy one of the powers granted—

Congress, under any cireumsunces, conld teke npon
(,ﬂﬁne government of a =tule, it could not govern
t by the wmilisary power, for the vepson that that

mode of government I8 expressly prohibited by the
constitution,  The arguuient 18 a8 short ad it 18 con-
inslve, Congress can uever, in the exercise of o
ranted powers, or for the purpose of attaining
tject, no muiter how good or degirable, nse a pro-
Wited means, This le 80 elementary that perimps |
aght not to spend any time In discussing It But
I prgnment on (he other side was almost entifely
uade up in this way; the end 18 good, and Congress
GRY use Any means that it ploases,
Immediately follow ing the eighth section, do which
have just referred, containing the elghteen sub-
iwvistons of granted power, ure feveral prohibitlons,
4, for exnwple: Conygress shull pass no kot of attain.
ef, 1o er post facto law, nor suapend the writ of
dbt'lll CUTpus, excepl in case uf insurrection or
vaelon,
To ilinetrats, suppose there was uo legal Btate gov-

b i

L

; ) whers
¥ ."::{m - el M:ﬁ:m' m mﬁmnﬂlamn g'm-'l,oms Thus HE&WI the |
0 uniess e got out of the | Juatioe Story, he declared a summoned m-whm out for at the com-
way there O of the of | to the rendesvous could not be aa in the | mencement, in considering whether the preamble of
testppl—I any lawyer will sy service ef the United States, he conl be tried | this military reconstruction act is true in s constitu-
Congress pass an act {8 tenor, wihereas | exceptby s jury. That is on page 62, %‘...m,_ tional sense, and whether, if it be true, it justifies this
there is no Btate government in Mississippl, and ¢ | * The fourth section of the mct of 1796 makes the militia em- | 8C%; 80d 1 fintter that I have shown that
l-mngf rganized; and whereas the conin- mm-m_ﬂ:uuugmmmumm W“Eem “%"”‘“‘“?"&?H
lon e m."m WAr; &l Im Vernmen!

tion of ‘the Sts 4___'__‘ b:ho“ enacted mn umn:mrﬂn.l.‘nm the :ﬂﬁ siusippl i er: .g:'uhm
Jefftrson. Davis bo sttainted, and thai | 8ve)ie {he consdintion probiuita sach on the thes 18
the marsal directed to take him forthwith | B pe. 1adi g5 ngrand Jury, axcapt lu caies o g s b semse, Befors I
and axeouts Bim? lmspol:unmnsmll!ﬂﬂ o b bl or 4 the miila whea i | 05, G0 however, 'ln order 1o avold possible
Sk e oY ——— i P
mhwﬁ?&“’ 5 such 4b act. Wiy nott Because | Whers i By Jary i whereay it is fop | the civil power, or s subo to the civil. I am
our Mheu—-mou a"fu ‘r:l:;:- in-ﬁmﬂm‘m'mw an infamons crime it can be on tmentor | o else. I maln! tary .E%'f'hn" mm t-u.mdr
mmw l?l:dlo e Sbused ana that M the amuﬂm.lhv 4 grand jury. Twﬁt}m United | thar whatever may be truth of the preamble,
exoltement of party, ia the storm of war, the civil &%m‘“&%% 6. Jeor et % | militaky power, as the master of the people and of
department of the %fmmﬂmwmm &m States means all the Mufgmm. and mot ene. Con- | Lhe SiAle, cANOE he imposed by the '“mm
nuﬂl;a depmmd :g&u a Mm_l:g Ve enactod. this ﬁuhnﬂ the govermmentany morethan thiscourl. | whether true or Rmot, M“"ﬁ“,““ the statutes.
safeguard, and bave declared that under no circuin- | b fe goverument of the United Btates cannot by my go further and suggest other
B and for no end, liowever dedirable, shall ny | SBY 18w 1t can make, if it wers to it for years, 80d | yoagons, aa they have Sup for these military
Roops i QIFATIE Cabirain, shal be exeited by us much heat and a8 posal % ,m'{"”",mm i tho
us you know. You know that this constitution was | Suject & eltizen not in the military service, | ciuizen permitted o go beyond an act ot 0o to
adopted in the different States with the greatest bowever mw"" h"t‘g“'m“.“;-. w"' raco OF | flnd reasons for the act? ress has eald E their
dimoulty ; that hgeu:g wore Wb over and g%:“““ * ”% wgzl?’m:,me :cntdm no legal uglﬁrgrlﬂﬂmﬂ exiat,
Sy Ty it 5 el Own I‘:'::l r’uuummm anded | Of the Reconstruction Mbt:tﬁ] to the grognd., Here tham?:ran%:q 18 emanced | &0 Conlﬁlmuln“' mmm’“"“‘;
amendments w had been suggested by Mas- | 28 governmen hmdm CONTts- | that 1 standlng alone, that preamble
gachuseits and Virginia, 08e EATES e MLt by mUATY | doed not  justify thuat act. But my learned

were ven in number, are | Brrests. Congreas to 0o X- | friends have departed from that, and
nothing but prohibitions upon the ga of | 06Dt by the sword and by the army; '-‘"l"dﬂ“ are | yipty that the prenmble does not state half the
power for & perml as othe they men with epauletioa; ita sheriffs are soldlers with | ooce+ there are other ressons whioh Juatity the aot,
would bave been unnecedsary, becanise Con- | aATONCIE; SK S Seatiold is the groen sward, with | 70 these other reasons 1 muyst ask your atiention.
Bitttea ‘e, %m"gn“mrpgﬂmhﬁm? ne mh'i the court please, as 1 have sald before, I ﬁmﬂtgoush I;‘J:: :o n::?ally urged b Lﬂv?thg
of them i that no man ahall be subject to for think this argument ought to end. For the question side. 1 pro the e, to consider na
any capital or other Infamous crime, except upon | 18 Whether McCardle, being a citfzen of ippl, | penceally given for the mil acts, and then the
indictiment by o grand jury: and no sasshell ve | GRAeF the dominion ‘of the United.States—whotiet | Fiuions glven by the counsel who have argued the
brought to trial for any olfence except before a jury, | MiSHissippl be regarded as u State or not—cai DO | guse. Asto the reasons generally are
Those prohibitions strike at the root of these statutes, | Bubjected (o a milltary trial which Involves his im- | four’ Pirat, 1t is said_that Congress right to
and it [s of no consequence i that rogard whether | Prisonment or hia no matter undor what pre- | gyyianiee '8 republican form of government,
the preamble be true or false, nce or for what end, under the suthority of he | 4,4 to say there 18 no such vemmu'zg in Missls-
'Thius far I have refrained from referring to the | SGYernment of the United Statea. sippl; second, that by the right of conquest We can
Milligan declded by this court more Ill'l‘in @ year | ., But [ now proceed to the second step in this fira vern them as we will; third, that as traitors they
820, 1 IGghE have Saved Myscit labar by olting It in | P8It of my argument; and I say, suppose he could—- flave forfeited il thetr rights, and we can, therefore,
tho begl . But 1 have thought 1t Talght b well | VAL I8 to say, suppose that the preambio would Jus- | g, with thein as we please; fourth, they say we are
to state the argnment anew, and then forsify myself | LY tiis act, ‘”““ge"'“"—“ tho ‘preamble truet I8 | o0vurning them In the exerclse of Lelligrenit rights.
by the judgment—a judgment which has given the | WEre no legal State government HMPTP" or | €0, cach of thess, In the order in which I have
oourt anew title to the respect of the world, and rather, was there not on the 24 of Murch, 1887¢ And Em.e'tl them, I Hn““'m your attention to, n8
which will stand forever &s one of the bulwarks of | VA& there, or not, at that time, adequate tlon | g5 the tee of & republican government, The
constitutional freedom. for life ‘g“ property ? Now, I dony that the pream- | giaim is made of & right to inervens m Mississippl
What was decided by that case? Three propositions | D19 18 true i & constitutionsl sense.  Of course, 1 81 | ypen the guarantee clatise ‘of the constitution. . The
were decided applicable to this. Ono was ot g | 1ot going lnto any question of veracity, nor into 80y | {ited States, it is said, are bound to guarantee &
court would take judicial notice that where the courts g:wsl’.ion of fact, except what the cours judiclally | papuplican form of government to every State in the
are open there is peace b ment of law, An. | KuUOW. Two facts are siated and should be separstely | yjon, and they are In the exerciss of thut power

other, that the prohibitio the consitation | considered:—First, thut there i no legal Slate gov- | ity reapect to Mississippl  Let us look at tha
were made ‘for o state of war as well ernment in Missiasippl; and second, that there 1s 1o | ™ Ye\ut Goos this mean ¢ A guarantee, in its ordinary
8 state of peace, and are equally on mleq]uaw protectlon for life or property. There muy | gengs, means to warrant something alrendy exist-
rulera and people at all ‘and fPo% | bealegal State government Which does not 8dé- | |ng, the performance of au_ existing contract, the
giroumstances’’—a sentence which deserves to bhe | GUBLElY protect life or property; 8o that the two | ginjiance of an existing state of The first
‘?-ima. in letters of gold andl placed \n the chambers Eluﬂ:trelry may be most couvenlently consldered | yrogty made between this government, and l"rlmued
i o, s e s oMU RS | R o gvermont o s o e | SIS Bkl et s e (Al
a8 that o clvilian could not he wbjagl-ed to military | 1897! Antecedent to thatls the question whether the | jor West India lsiands, and that France should
ial. Now, with the utmost respect ror the Tearney | declaration of Congress I8 conclusive, To test this | ggrantes to us the on of our Independence.
counsel Who argued agalns us yesterday, I must say | icb W16 suDpose o case. Suppose Con were 10- | e gunrantes of the constitution here is the guaran-
that the argument for the exercise of m‘;ﬁ’ Swey | morraw to an act with this premiuble:—Whercas | oe of an ex form of republican goverament—that
was exiausted in the Milligan case: all tnat was | Were 18 no legal State government in the Btate of | i5'to gy, of & form of republican government, the
broachied yesterday Was brougit before the conrt Ln | Mussachuseuts, It shall, therefore, be made o milWY | ung belug now in existence—and uo more Justiiles
that case; the history of martal Liw in England aud | Gniiog Btates, aad the distrio conmander shail have | So¢ ciali, fo Intervene n the government of & State
rance was brought before the court, and the court . = . or any other purpose than for the purpose of crent-

Qlmposed of It ithe Jadgeaent of a0 tae COULk | power to do what 18 provided in this act. Would you | 3wy emperor.,

Trewdy spoken. 1t s idle—li I8 presumptuons—to come
fnto the court and manilue Lhilt matter, a8 if anythi
more could be sald. The discussion wnd the cuse
(‘.haaid mlﬂlln tribunal.

sfore 1 proceed from this part of argument to
the next, which 1s to attack the pmm:fgsu upon which
this williary leglslation is founded, 1 will inake ashort
digression to consider the objections wilch have been
urged by the learned connseél whe last addressed the
court, agalnst the jurisdiction of the Cireuit Court.
These objections are very brief, and cun be ve
briedy answuered, In fact, they have been nnswered,
as I think, in the opiniun pronounced by the Chiel
Justioe o few dnys ago, upun the motion to dismiss,
llg m&luh he au.ll. nltfi relerence 1o the Uirenlt Courts,

OWn emphatic languags, that it was lmpossible

to widen their jurlsdiction. ga o
My learned friend made o mistake Insaying that
the legislation ol March 2 1507, upon habcas corpns,
being i addition to previous acts, does not apply w
any case where the power Lo lssue the writ was pre-
viously given. That I8 to say, according to the
argument of the learned counsel, because McCardio
18 restrained by federal suthorily, althoagh In viola-
tion of the constitution, you cannot release him on a
writ of Lhabeas corpus,  This 48 o non seguitur, Mo~
Ourdle cladins that he (8 restrained in coutravention
of the consiitution of the country. But, says the
counsel, Ms was o military oifeuce, and & wilitary
tl.m'.uuu 18 not within the act. A Illitary offence |
The statute saya, “il shall be the duty of each oflicer
assigned as aloresaid 1o protect ull persens in their
Fights of person or properiy; 1o suppress Insur-
rectlon, disorder and  violence; (o punish or
couse be punished all disturbers of  the
El.lbltc peace and  erlmdnads; aod  to this end

e may allow clvil tribunals to take jurisdie-
tiun of and try offenders: e shall have power to
orgaulze willitary commissions or tribanals for that
purpose;” and, therefore, says my learned iriend,
every case which can be brought befors & muitary
coliiiission Is @ military offence. Then all crimes
are milliary offences.  Even though an act s not an
otfence wgalnst the penal code of Mississippl or of
the United States, It can be brought before a military
commission and tried as o military oMence. 1 havea
greal respect for the learned counsel; but really 1
Cannot argue thalt point. A military offence 18 one
commitied by a miliiary man, or an ofence which In
Bome way affects the government of the army. |

1t is asserted agauin—and 1 may as well notioe that

“here—ihat MeCardle 18 not accused of an infamous

crine, and that, therefore, he 18 not within the pro-
hibition of the smendments, To this 1 answer, Il‘!t,
that under this law he can be hanged by the m]lluu'r
cominlasion, There is no lmit to their authority.
Hie s therefore on trial for 4 capltal crime,  Becondiy,
inciting lusurrection 18, under the wct of Congress,
an inlamous offence because 1t subjecta the
ofender o hoprisonment o the State prison.
The court are aware that an act was passed
July 17, 1802, by which inciting insurrection ia
made punisiiable by luprisonment for & period not
excecding ten years, or by fine not exceeding $10,000,
Whetler, thercfore, there be or be not o legal State
{;m‘umlnem in Missisgippl, and whetl:er or not there
se fideduate proteciion for life und property, the pe-
tittoner could not be sabjected to wilitary trial, being
a civitisg, because of these prohibitinos,

But we ure told Mississippl 18 not a State, and,
therelore, the argument does ot apply. Mississippl
not a Stace | 1 shall dizouss that question by aud by,

which 1 wili | But granting, for the sake of argument, that it ie not

& Stale, it s within the Unlied States, 1t 18 within
our iuiig, and the prolibition of the constitution
extends wver every fool of soll where the flag of
the country foats, from Massachngetta to Texas.
You may goto the Western States, and it 18 there your
rotection; you may go luto the monntaln distriets
sbween s nud the Pacific, and 1 18 there & protee-
Uon; o Cidfornia it covers you with its shleid; yon
®o northward toward the pole to far Alaska, and [t 18
Just s much a protection there as here,

In the cuse of Dred Seott va, Sanford, 19 Howard,
poge 449, there 18 the mliowing emphatie languago
of ‘the Cliief Justice delivering the opinion of the
vourt—

Hut the power of Congress over the person ar property of a
eltizen can pever be mere discretionary power under onr con-
wtitutlon and form of government. The powers of the govrro-
ment wid the vighte and priviivges of the cilizen are regulated
wnd plainly decned by the constitution iself. And when the
territory becomes n part of the United Siates the fledersl gov-
ernment volers inlo posseasion io the character Impresied
npon Ik by those whe ersated it 1L enters upon It with its
pownrs over Lhe v‘.lllt"n strietly detined and Hijted by the con-
stitntion, from which it derives i own existence, nod by
virtue nl’wh:rh wlooe 1t continues 1o exist and met a8 & pov.
ernment and movercignty, 1t bas no powsr of any kind be-

oo ity and it eannot when I enters o territory of the United

mtes pot off s charmctor and lonary or des.

otho powery, which the coustliotion has denled to 1L The
erritory L-.gnpn.rl. of the United Staies the government
wod the cltigen both enter it under the wuthority of the con-
siitution, with thelr respective rights defined and marked out,
ki the federal guvernment can exsrelse no power over lils

erson or properiy beyond what that instrument coulen, nor
awlully deny nny righs which (4 has reserved,

Let Bt not be sald of this opinion that the case of
Dred Scott has been $o much censured that it
nuthority s wenkened. This is the Judgment of the
court, delivered by the Chlef Justice, and concurred
fn by slx of his brethren. The two dissenting
oplnions of Mr. Justiee McLean and Mr, Justice Cur-
tis use similar cmphatic lan, The opinion of
Mr. Justice McLean I8 on p 2, aa follows:—''No
powers cun be exercised which are prohibited in the
constitution or which are contrary to iis apirit; so
thit whether the object may be the protection of fhe

ereons and property of g;trchnmrs of the publie

anids or of communities who have been annexed to
the Unlon by condguest or gnmllm. they are initintory
to the estabilshment of State governments, and no
more power can be clalmed or exercised than s
necessary to the attainment of the end. This |a the
limitation of all federal powers, Congress hna no
l'l‘yht to regulate the internal concerns of a Stute as
of & Terpllory; nnnuﬂmtl{a in providing for the
overnment of & Territory, to some extent the com-
ined powers of the redertﬁ and State guvernments
are necessarily exercised.”

The opinion of Mr. Justies Onrtls, on page 014, re-
ferring to the clause about the territory of the
country, rays:—"If, then, this ciause does not con-
taln g power to legislate mpeclmr the territory,
what are tie limits of that powert "o this | answer,
that in common with all the other leglsintive powers
of Congress, it finds imite In the express prohibl
tlone of Congress pot to do certaln things; that, in
the exerclse of legisintive powers, It caunol puse an
g2 post facto law or bill of attainder, and so on in
pespect 1o the othier prohibitions contalted in the
ponstitation.” -

Jn the opinlon of Mr., Justice Nelson there s no

the case which did not make b necessary to enter
Into this discussion,

1 have, therefore, the opinion of every member of
thint eourt agalnst the exercize of power upon which

the whole ‘r,ument of the defendauts rest, Con-
[ress, l-laum nes the power in Mirsissippl to do
everything it conld do if the conntry lad been

ied from Spain yesterday, of from the most unlim-
ted gnyernment on earth, Vongrees could not govern
it by the army; nay, 1 will take the case of Alaska, just
come from the oon{'ml of Iusala, where there Is no
constitution, bLUL AR RuUtocrat leglelating aceording
to his will alone, and we have succeeded that gov-
ernment; even there, if there be.n{ vitality in the
constitution, Congresg cANAROL PARH & law making the
e of Alaskn subject toa mllnri.mnmm

#t be so, 18 there not an end to th ment !
A parallel apgument ls coutpingd (A the caso of

fissent, aithough he confined himself to u view of

Bcoept thac as absolute verity ! Yes, says one of
the counsel; it wonld be an abuse of power; but if
Congresa were to enact 1t you gould not contradict .
Is thnt 80¥ I8 it true that under this government of
ours, it 18 possible for Oongress to declare Lhat a
Biute In this Union, the State of Massachusetis, hus not
& legal government, and therefore can be subjected to
military power? | deny it aliogether. What authority
has Congress to declare whether or not & State has o
legal or Hllegal governmenty 1am not now discuss-
ing tne question whether it i8 or nol repablican.
Thit is not the pretence in this preamble; they do not
sy that the government of Misalssippi is not republi-
can ; but they say it 18 not lezal. Now, I ask where
has Congress the power to declnre wheiher or
not a sState has a legal govermment? Take my
State, and where has Coqgress the power to say she
has not lef:l government? What.do you mean by
hag | g gal, nocording to what law P—lederal
law or State law P—inilitaly law or civil lawt For
legat means according to some law, Mr. Justioe
Nelgon knows that the comstitution of New York
has been changed several times, he himself being a
member of two of the constitutional conventions
thai male those changes; and he will remember that
the opinion of the supremc Court of the State was
takeh on the gquestion wheiher the convention to
frivne the prescot constitution was constitutionally
callad, and they deolded 1t was not, becanse the con-
ventton was not calied in the mode provided by the
foriner constitution of 1821

Now, | ssk my fricnds, any of them, has Can?mﬁs
the power to declare that wy State has pot o 1
Brate government? Everybody will say no. n-
reas has B0 more power th come into New
fork nnd tell us that we have framed a consttution
ecoutrary to our previons constitution than to de-
glare that the first government of New York was
a vold government, And if they sheuld presume (o
come to New York o that way | think they will get
an answer which will be quite saMelent.  Let me
tell them that New York clicoses Lo frime her gov-
ernmoent in her own way, and will alter L as she
loases, suhﬁct omly to the provision that 1t shall not
anti-republican in form; and untll that question
arises the Congress of the United States can have
pothing to do with ns any more than we have to do
with them. The authority to declar: a thing 18 the
suthority to deelde it. Congress has ne power to
decide that the government of Now York s not legal,

| _ In the appendix to my brief I have printed extracts
| from the journal of the debates, as given by Mr. Madi-
£on In the convention of 1747, in respect to this power.
1t was at first broached in the conventlon by Mr. Ran-
dolph, who proposed it in this form, “That a repub-
| lean govermment and the territory of each State, ex-
I cept in the Instance of g voluntary junction of gov-
| ernment and territory, ought to be granted by the
United States to each Siate,”

Afterwiards it was altgred:—*That a republican
constitution and it existing laws ought to be guar-
antesd to eacl State by the United States.”  And
finally it was amended and adopled in the form la
whlch we have it. 1o the forty-third number of the
Federalist, written by Mr. Hamilton, {8 his exposl-
tion of this power, from which it appears that this
clause in the constilution was Introduced for this
purpose and no other—to guarantee the States
against monarchical or arigtocratical innovations.
Who would have thought that in eighty years from the
time when the constitution was adopted this guar-
untie olnuse would have been a pretext for foreing
upon the States the most radieal Innovations in the
opposite directlon? The clanse, as wdopted by the
convention, ratified by the States, and expounded by
the authors In the sense in which It was then under-
stol, means only thut the federal government shull
guarantee the States mm?oalnfc the Unlon against
aristocratical and monarchical innovations,

Now, in the year 1867 the Oongress of the United
Btaten geizes upon that eluuse as their anthority for
foreing upon the States the most radical innovations
in ademodcratic direction. Now, 1 do not say whether
these innovations are good or bad. For my own
part, If it rested upon me and I eould constitutionally
act, | would give every human being equality before
the lnw; but | would not break down the constitution
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any such right it could not exerctse it by
focir peop

power.
The next reason given for the miiitary t
forteited thelr Tights by the Tebellion. That1s ine
eir

w wﬁd lldm aod the State
have all the ta. That 18

to say, they are outlaws. How have forfeited
theirrights? Have they forfelted them by the peace-
able nos of thordmln: n’omé-hen ted States; the

|

ever, n?niu?nmi(algm ) of mmi.onﬁ‘ul
were
one 'r:uuld“l:;l tuuﬂhagplly an ”!:‘u:no M{Jﬂ exnlﬂ
upon convictlon; because, as you w, Congress
ex pregsly forbidden from an act of astainder.
Ehsre m.l{ngo I.lt = & . 1H
DOETEsH not the power to pass an
one of them, declaring that wheress
gullty of treason he may be taken and p
without conviction. Btlll less can they
agalnst the whole people. Besides, 1 m!
treason 18 a pe orime. The people may be
E.ll.'ll: of it; but Lhe State, a8 & great corporate body,
not, and cannot be,

The next reason given for governing Mississippl
by inilitary power i8 beliigerent right. They 'ﬁ
ay have the right to sssume the government
Mississippl by virtue of those righis. The first
;mwar to that argument i8' this:—1There can be no

here are no 18,

bétlum, 'That I8 the first unswer. The next Is,
that during war, fagrante bello, it was not coinpe-
tent for the government of the United Stales to
asaume the government of a State which It occupled
with its forces. Let me ask your attention to this
for a few moments. What could the Uniced Statea
du by virtue ol their beli t rightat They could
‘m;fﬂ war as other wars are waged ; they could ravage
and kill; could fight the armies of their enemies and
capture eities; could make assaults upon foris and
subdue them. But cvuld they govern? Tuat is to
By, could they take Into ir ewn hands
the government of a State which they had
succeeded in  ecoupying with their roes?
1 am not now ask what they could do when
waging war; but am nupposi%n that they
have occupled the whole State of isgippl, BO
that there 18 not 8 hostile hand raised in the Siate,
and that they are carrylng on their hosule operations
beyond the State, I deny that thoy had thus the
power to ussume the government of Mississipol to
themselves, What right has un army of a sovereign,
ocoupying his own territory, when every hoatlle force
is subduet, to take into 'ite own hands the govern-
ment of the couptry by o right parsmount to the
autecedent right? ““"p"'.?h lowever, they Bay—
and this is the way in which the argument 18 pat—
suppose that there 18 utter anarchy; suppose tuat in
the state of Mississippl, during the occupation of it
by our armies, there 18 such uiter anarchy that there
is no law, nor & maglstrate sitting In the State.
#in supposing u case which does not exiat. It seems
to me & very idle discussion; but my learned (rienda
have made an arguweut upon it, and, therefore, I
must notice I therefore ask, what can an occu-
pying army do? The occupying army may keep the
prace and that is all. 1s it to force instituiions upon
the country ¥ What right has New Yurki 1 should
like to know, to force its institutions upon

under any circumstances whatevert War dves not
give the right. What does? I8 It anarchy? Then
the question comes to this :—Does a coudition of
total ¥ in one State give the other Btates a
right to go In there and their government ¥
I deny ite 1 am not discussing the right of revolu-
tlon. - 1 may admit that the people of nine-tenths or
three-fourtis of the States may iin\ ¢ the right, by an
act of revolution, to Invade and subdue a State, be-
cause there comes in the great right of revolntlunhor
peli-preservation, which 18 sbove all others,” liut
that is not the question. The guestion here is one of
constitution. And | deoy that in a state of absolute
auarchy the Stute of lowa can be forced to take the
institutlons of New York; the ple of New York

of conn for any innovation wh The
1aat hope of freedom i% in maintaining the written
coustliution. Other forins -of government, where
there are different orders in the State, may be kept
up by a balauce of power, each struggling to prevent
the preponderanoe of the other, DBut a republican
government In a vast conntry is an impossibilit
without & wrilten constitution. An trumen
wihich is not kept inviolate i8 so far not a constitu-
tion. The cholee for us, If we are to malntain s
united government in thls oon:llﬂ'. is between a
written constitution, sacredly utained, maln-
tolned inviolate aguinet all attacks ,or & monarchioal

except in the cuse of 18 being not republican, Thore-
fore I say there is no authority in Congress to deciare
that the exlating government of State I8 not
Jegad. Conscquently the declaration lins no force.
Still less hos Congress any right to declde whether or
not there Is adequate proteciion to life or propeity
in the State of New York. Congress hag no power to
fntervene if there be not adequate protection, and
i:almquen:l: it cnnnot decide anything in regard

Now, Inying aslde the declaration of Congress as
of no constitutional foree, though entitled to grent
respect beeanse coming from one of the departments
of the governument—leaving that nside, a8 not pu-
thoritative, | ask you to consider whether or not the
governiment of Misgissippl was a legal government
o the 24 of Mareh, 1867y The origionl act declares
that there 18 no legal State goverament in Missiasippi;
Lt it provides in the third section that the military
commsader nmy allow the local eivil tribunals to
take eifect. There s & government, then, a8 matter
of fact, “Aud all interference, under color of State
authaority, with the exercise of military anthorily
wader this act ghall be null and voll.”  There s some
Stie authority, then,  And in another section it s
provided that the eitizena may have provisional gov-
erumients only untl they sball be entitled to repre-
sentation. There is, then, o provisional government.
S0 of the supplementary act of July L, 1567, which
18 still nore explicit, The first section of that pet
spraks of “lhe governments then existing in the
rubiel States of Virginka, North carolins, &c., a8 not
legnl State governments,” ‘They are existing goy-
eruments, be ik uidersiood,  There s no doubt about
that. ‘They were de fucto govermments of the rebel
States. The Swte of Misgissippl had ot the dme a
de faoto governient, which was exercising sl the
functions of governuient. Heve are s statutes, and
hore wre its reporta,  Tius (holdiog up the voluine) s
but one of the two voluwmes of the reports of the
highest court of Mississippl during the time of the
rebelilon, excepting the time when 18 wos

the federsl anny, amd that jorbade the conrta to
assemblie. And f'n tils st volume is a declslon upon
the question whether or not they hind o legal govern-
ment; that is to say, whether the government adopted
auder the provisional goveruor wes o legal State
overnment. Now, If, according te the doctrine of
lig declgion o the case of Luther va. Lorden, you
are to follow the decisions of the highest court in the
State 08 W the legallty of their own guvernmen
then the decision of the highest court in Mississip,
15 conclusive apon the action of this court

Let e for & momont consider the case of Luthor
Vi, Borden, about whien s0 much has been sald, to
show that, #o far from affording any suthority
against us, 1t 18 an authority i our favor. Inthe
first place, n8 to martial law: What martial law in
that case was estabilshed ¥ Hy authority of the Stale
of Khode Isiand, Uoder the charier of Charles 1L
the government had no Hmitation whatever; It could
exerciae its puwers In a legislutive, exocutive and
Judieinl eapacity untramimelled, nod that case has no
mure appication to the guestion whether Congress
can cstablish martial Jaw than to any other question,
This court, by Chiel Justice 'Nuwf', :Iu'mes in that
cose that *“The guestion, which ol the governments
was the legithunte one—vig, the charter fnﬂ!ﬂb
went or the government established by the voluotary
convention, had nol heretofore been regarded as &
Judicial one in any of the courts;" that “‘the courts
of Khude isiand had deeided in favor of the valldity
of the charter government
United States adopted and followed the declslons
the Btate courts iu questions which concern
the constitution nnd laws of the State,"

Then, as to the Fl\f!rmlwnl of the United States,
Al that it can decide 18 a8 between two contesting
goveriunenta, which 48 the established one, That I8
0l that that case settlea,

present inquiry that 1 will ssk your sttention to
particalarly .—'"The fourth section of the fourth arti-
cle of the constitution,' says Chief Justioe Taney,

of the Executive (when the Legiaiature
cony , against domestic violence,
erticle of the constitution 1t rests with Co:

it can declde whether it is republican or not. Now,

with the wnd
whole of the arguiient.

1 have already referred o the evidence that
have in the rtod decislons, ond in the statn
of the exia! of & government i

and the courts of the
of

Here 18 language which 18 8o very portinent to mt'i

vaslon, aod on the application of the lLegislature rl'
i

Under ﬂl‘l:
decide what government is the sstablished one in &
Etate.,” The UCongress is to decide what? Not that the
Etate has not a iegal State government, but to declde
which 18 the established government of the State. It
must declde what government s established before

see the argument that |8 pressed here; If Congress

goes on with 1ts reconstruotion seheme, and there Is
set up another government (n Missisaippl, 1t con de-
clde between the new government el g 4 prescat

one, therefore Congress can sel up the new govern-
went, Was there ever a clalm of power more un-
founded? Becanse you have the right 1o declde be-
tween contesting governments, therefore, when there
I8 only one existing you can sut np another lo contest
celde beiween thom,  That 18 the

E..m t. History has taught us nothing If it
ves not tench us that you cannot maintain 8 con-
solidated government on tlda continent but by an
emperor or a king; and that no other government
cun exlst that I8 not n consolidated one, except under
A written constitution, Therefore, whoever main-
talns the integrity of tils constitution sacred and in-
violate against all opposers maintains for himself
and his posterity freedom and & common country.
Next, we are told that we can govern the Bouthern
States by the right of conguest. This right of con-
uust {8 the ground u which the (rst counsel put
it. The right of war s the ground upon which the
lust placed 6. “We have conquered the people,™
Bays the first.  “It 18 well for them to know what 18
the temper of the North," he says in conclusion.
“They are conquered, and we are the conquerors, and
we will give them such o government as we choosa "
18 this argument o sound onet How have we con-
qnered the Southern States? In the sense in which
the word conquest i8 used in this argument we have
conguerad the rebel wrmics, thanks be to ¢ and
there 18 not a hostile force, there i not a hostile hand
raisod against us from ocean to ocean. But does
thist operate to transfer the soverelgnty from the con-
uered to the congueror? 18 the conguered sovereiym
placed, sud the conguering soverclgn peated in
his pluce! Mississippl was a soverelgn before, In a
qriatified sense. The United States were soverelgn
beiore in o quallfed sense aldo, But when the United
Stnies overcame the rebel armies did they succeed to
the sovereiguty of ulantml&alt
AH botween nations, in burbarous times, the laws
of war dtl.llnllllld the roduction to slavery of & van-
quished people; but in the progress of clvilizalion,
and under the infinence of Christianity, these laws
huve been sefiencd down, and that practice 'Ig no

Lt go in there and demand Llat the people of
lown shiall receive her form of muulclpo? or state
pumrnmnn!. 1t t# for lowa to determine for herself.
The fundamental doctrine of our goverument I8, that
the people have a right to change thelr own form of
government as they please. ‘Ihai 18 set forth in
almost every one of our State constitutions, and from
that it results that no other State has @ right to
intervene.

But, ua [ sald, this 1is, after all, but & speculative
discussion; It is one that does not enter iato this
case at all, and one which 1 should not have enlered
upon of | had had the opinjon just read Ly Mr, Chiel
Justive Nelson, where that most revolut unnrgego -
ernment of the confederncy i suid to have been o
overninent de facto, with wll its departments, legis-
tive, Judielal and exccutive, having every part of
the government in full operation, 17 that I8 so, then
the States that composed 1t hud the same, and Missis-
gippl was among the rest. They had de facto govern-
ments, with all thelr departments, and the argument
from the necessity of nssuming the government on
account of utter anarchy I8 one that no founda-
tion whatever. But one of the learned counsel suys
these de Jucto governmenis were not governments de
Jure, becouse they had not taken the oath of alle-
giance to the United States. Let us ook at that, 1
admit they were not governments de jure in any
federal sense, for they had rencunced their aile-
glunce. They could not send members to Con-
gross,  They had Legislatures not acknowledging
feulty to the United Stutes, and for that reason
they could not send Senators, and for a similar rea-
son they eould not seml membera to the House of
Representatives, But I8 it true that becanse they
had thrown off thelr atleglane: all their ncta of legis-
lation were mullt Look at Moblle; 18 every act of the
City Councll of Mobile since the war begnn a nullity ¢
When did the Virginia Legisiature resolve not to
take the oath of alleginnce to the United States?
How long ago? Hefore the war, 1 belleve. Has not
Virginia been a logal State government during that
time, 1 ask? ‘I'ne obil on to take the oath I8
directory; that is ail. If they do not take the onth
they are none the less governinents,  Not only would
the eonsequences follow which I have indicated with
regard to the Clty Councll of Mobile, but the constitu-
tion of the United blulcuufmvl:]ca that all legislative
and judicial oMeers should take the onth to support
the constitution. Now, if sach 18 the consequence, as 1
have indicated, there has been no lawful judge upon

longer consldercd lawlul; on the contrary,
establishing the public Inw of the world amrm that
the conquest of one natlon by another makes no
ohange in the interual relations of the peopl b
the rights of persons and pm.lpurlj' wre in no degree
amected or luterfered with, The only effect is that
tie conquered govereignty s dltFlmed nnd the con-
quering soverelgnty comes In its stead.  Bul even
this effect does not oceur in civil war, The law of
conguest, in short, hns no application to a eivil war.
There, when the sovereign subdues a rebellion he i
restored 1o his snclent rights, and nothing more,

Let us take some illustrations. 17 a county in New
York is declared to be In insurrection, as It will be
recollected was the case, under a law of our State,
during the anti-rent excitement, and that county i
reduced to submission, doea anybody say that the
Legisiature of the State has & right to govern that
tuul:‘? otherwise than It may govern the otlier coun-
tiea of the State? I am not now discussing whether
the &n‘:!lo. by an amendment of the constitutiol
coul o0 that county out of the ord course
municipal and State government, But a lature
of limited authority, under the constitution, has no
such power. .
Now, 1v 18 very true that the rebels, renonncedutheir
allegiance. Tirey repudiated the fodbral tie; but we,
on the contrary, maintained the federal tie. We
fought the war on the docirine that they could not
renounce it; that they were still subject to the consti-
tution and laws; and having fought the war upon
tlnt theory it does not lie in us to say at the time of
the conquest that we take the other position.

Look, If you please, at the alarming co nences
of adopiing & contrary doctrine, Suppose that at the
time of Shiy's Insurrection In Massuchusetis the In-
surrents had got the better of Htate government,
nnd the Uni States had been called In to put down
the Insurrection, would that justify the Uni
in assuming the government of Massachusetis t Sup-
pose that In the war with Great Hritain Mississippi
or l:‘y seabonrd State should be conquereéd by Great
Prituin and afterwards he retaken by the United
HBtates forces, is it supposed that we then succeed in
the government as & conqueror of lllll&lu‘i'pyl? Do
we not restore the anclent govereiguty, aud govern,
as before, by our antecedont Pight?

“provides that the United Stutes shall goarnntee Look abroad and see the consequence of an attempt,
every State in the Union a republican form of g0v+ | In a constitutional conntry, to govern, afler the sup-
ernmeut, and shall protect each of them agalpst in- ression of & vebollion, in: right of conguest,

o0k at Iroland, where for ages England had as-
gerted her right to govern by the law of conguest,
and the conseq
nothing but a rfeeling of Intensest of the English
rule and of the Engiish Ponq!ll.

Tn the memorable trial of Lord Biraord before the
House of Lords, where ['ym, the great statesinan of
that iy, was one of Lhe mmai:rs of the lmpeachs
ment, Strafford cluimed & right to govern as he had
in Irelund becnuse the people of Ircland were p cou-
quored people,  Let me show you what was the an-
gwer of Pym to thet argument. 1 reéad from the re-
markable book of Goldwin Smithy just published
“Three Englisn  Statesmen—Pym, Cromwel and
Plte."  Here s what he says:—

To the charges of arb ment In Iretand Btrafford
plesded that ETI- Triahy mmhw wailoy, They ware
& conguored natlon, eries . Thers cannot be m word
more pregnant and tful Tn breamon than thet word s,
Thers uro fow natlons in the world Lisl have not besn con-
quered, and no donbt but the conquernr ""? glvn what Inw
Lo plensen (o those tint wre eonquered | Lui if Lie suoceedin)

nota wid Agroamente d? not Nl nl;‘!l r:ﬁ;::n Wt rlght, wh

CEtnr

Wils remson will

nence 18 thni,l.lu Irlsh people haven

n o nud
o8 1

the bench in the South since the war begun; and
there has been no judgment which 18 not a nullity
from 1461 to 1864, Is that so? I8 any man In his
BELHEH ared to assert that ?

But the doctrine of hostile occupation in a war has
no application in a civil war, for the same renson
that the doctrine of r.unTnuMl. has no application to
8 oivll :llr;t;hlg“ﬂrultelr' cludes the less. Vuf' the
occupation being only for o tem cause, It can
eerwuly operute no further thm it s for

anent canse,

Let me refer you to afew authorities. One of
them 18 o cltation from Halleck in his work on inter-
nutional law, page S04, section 29, In which he snys:—
“In the civil war between Cwsar and Pompey the for-
mer remitted 1o the nlt.i of Dyrrachiuin the payment
of s debt which it owed to Caius Flavius, the frieod
of Declus Brutus, The jurists who have commented
on this transaction agree that the debl was not
legally discharged; first, because in a clvil war there
could be, properly speaking, no occupation; and
zet;un!r’l. because 1t was & vate and not a public

eht.

“in & clvil war," says Philllmore, “there could be
no oocupatio”

“A civil war," says Groth ‘g not of the same
kind concerning which this law of nations was instl-
tuted.” Inulate case in North Carel where it
woa attempted to a&tl; her principlea of Hooru-

tio bellica” to the sequesatration, by acts of the

urgent State, of a debt doe to A cltizen of & loyal
State, the court rejected the defence, and o
“Iliese acts did not effect, even for a moment, the
separation of North Carolina from the Unlon, any
more thun the action of an Individual who commita
grave offences against the State by resisting It
officers and defying ita authority can te him
from the State. “Such acts may subject the ofender
to outiawry, but can discharge him from no duty,
nor relleve him from any lity."

After this opinlon of the Chief Justice let me read
rr'u:% 11‘1{3 upla on olLknr. Justice Bpnge, 1;11‘1.1115 t‘:m
of the Amy Warw 4 Law Rep. i=""An ohjec-
tion to the prize decisions of the lﬁm‘zu Courts j“'
arisen from an apprehension of radical uences
It hus been supposed that if the ﬂnmmem have
the rights of a beiligerent, then, the rebolllon
Is supprossed, it will have the rights of conquest ;
that a State and its inhabitants may be permanently
divested of all political leges, and treated as
forelgn t.arrlturr acquired by arms. This 4 an error;
ngrave and dangerous error. The rights of war
exist only while the war continues, This, il ponce
be concinded, a capture made immediately after.
wards on the ocean, even where peace could not
have been known, is anaothorized, and property so
taken I8 not pelze of war, and must he restored.
l\\'hm\t. Elemente of International Law, 610.) Bel-
Igerent rights cannot be exercised when there sre
no belligerenta,  Titles to property of to poiiiloal
Jurisdietion, sequired during Whe wir by the exerclse
of belligerent rights, may indeed snrvive tho war,
The holder of guch ttle may permsnently egercise
during pence all the rights whiva gpperinin to his
title; bt they must be r%xhl: on'y of proprietorahip
or  sovereignty; they cannot  be  belligerent.
Conguest of #  forelgn  country givesn abso-
Tite and anlhmited sovereign vights,  But no natlon
ever pakivs suoh no congiesh of B8 0wk oreiiory.
Ifw hostlle power, either from withont or within &
nation, tukes posseaston and  Loads absolute do-
mibion over any portion of ks terriiory, and Lhe Di-
tlon by foroe of arws expols or overtirows Wie vne-

and suppresses it no new'
% g g m’;vm ]
had .g.l_
' of 1ma
g ox-
n -
?wnm..
under the
]
British from Cas-
could Shenoefbrit houd
vln‘hﬁ
And
States shall have
It will only have vt&m ita
4 condition
b 52
in
of timate civil suthority, No m
can extend m'ar of any de:mum
limits presc by the o le law. -That would
Ay sct of Oongrese whioh wonld Snbu) 16 right
0 w s
:g State under the Constltution, and
ject the Inhabitants to arbi power, would be
a8 utlerly usmconstitutional and v a8 the secesaslon
with which this -atroclous codn-
m%iad'l’:’ the court please, have I gone over these
four grounds; la?m what 1 have tosa
these subjects with a e example from I.h.'a‘&dﬂ
vernment itself. Wi did that government itseld
as It advanced? I take Its own act
the rebel capital was
rebel was

Al

tal at Richm all

floating within s&%ﬁ“’ot m&omnﬁ
m Virginia

Iy
to ita civil government and
represented In C Thia
u dealt with the co
'ou conld not hold
bayonet and
received rej
’o)l%tvlr et Af th rt please, from the
ow, 16t me pass, If the con oom-
sideration of these four reasons, as they have
atated in debate, for the assumption by Congress
the government of the Btate of and
our attention to the lar reasons given by mg
earned triends who have argued on the other
But before I do that let me turn aside for a m
to answer what T su;ppm was intended to be an ar-
ad hom but which I think
in this p: the
dent at the close of the war d
clvil government in the rebel States, and
to reol governments. The hﬁ'ar of one of the
counsel ls much occupled with the correspol
between the President and Secretary of
and the provisional ora, and the steps takem
to govern the States provislonally, The answes
to that argument is that we have nothing to do with
the mctlon of the President on that mlﬂeﬁkﬁ_ﬂ
whether the Execntive was right or not, and w!
he took & comnstitutional view of the case or not &
makes no difference to us., Buat a further answer
may be this—whether the provisional governments
established under the authority of the Executive
were legally established or n a{ became da faote
governments and were recognized by the people and
were in possession of all the attrib of sovereign-
ty; had leglslative, judicial and executive dum
ments and were going on a8 regularly as nnamsl
in the Unjon at the time these Heconstruo nots
were d; and therefore it would not advance the
argument at all to show that the antecedent provis
slonal governments were not warranted by the
gtitation. I therefore pass over that ument
canse It has no place here, It is enongh for us that
the governments of the States. were in operatiom.
Wao know by the reporta of the General of our army
that order r1>m\rai| ed throughout the South belore
™ If he Couts Dlasss, Jot e Lake up the
ow, e court please, lol me up
gitlons advanced by the coungel on the otham
1a onid-
of

There were six of them:—
1. That Ilmu;pl hns no Btn“nurnml which
tled to be recognized by the Un! Stutes as & Sinie

neous.

B That W s the undoubiad r&hl and dl!t( of the Uniled
Btates to ald the loyal people of Misslssippl In unbillhlni -~
republican State government for that and that
United States ls now d in perf of that

. SR
constitutional ch:\{. 3
That the of power to the United States to *‘guaras-
> can form of government™ to the States of e

w chml:bewfwiodw-mhthl power, Congress ia the
exclunive judge of whal monns are necessary In a given
n.'l‘hnttheu!lnqng‘@;‘n,w‘i.}: the mu‘lﬁ.m'w:
therel mﬂl el mesns Goa=
kl“}c':rrffm g 3-:-

u.rpom violates no provision of
liinofmlt,'nhﬂ% {(TH 3
That inssmuch as Con entered Prososs-
tion of the war against the rﬁz'sum, in %. this court is
and will be bound judiciaily to recognize war as still esis
hull declare pence to be res
right lowards

ing, uutll Congress a
nhi\l coase to exercise
Blisles.
The fifth of these propositions is m &
conelusion from other propositions, and need n
e fourth is met by
have already sald about the use of ted mMeans
to secure an end, however constitutional and desirs-
ble that end might be. 1 have ahown that m.l.l.ll.=
vernment is prohibited. Therefore, even if
sixth propositions were all oome
tary reconstruction acts could not be
de ed.
T'he third

poeition has already been sufM
answered, vll':ﬂ first two and the sixth alone m
to deserve particular attention; and even in respeek
to the sixth, I have already shown that bel
rights cannot continue to be exercised unless the
war can be prolonged by a fiction.
of these three propositlons—that is, the MI‘HM
and slxth—may be separated Into four divisions:—
1. Is Mississippl, in fact and in law, a Btate of the
Union, having regard only to the conditions of re-
bellion and war, without reference to the declaration
of the legislative and executive departments of the

i

:

E:vemmem upon the question?  In other wi dae
@ rebelilon or the war, or both, put as
a State, out of the Unlon ¥

2 I8 war, in fact and in law, &till subsisting be-
tween the United Siates on one side and the £

State ment or people of Mississippi on the
otlier mthum reference Lo the declaration of tee
legislative and executive departments of the govern-
meut upon the quesilon?

3, What has n the declaration of the legisie-
tive and executive departivents upon these twe
questiona?

4. What s the legal effect of such declaration?

First—Did tig rebellion or the war, or both, puk
Missisaippi, as B Siate, out of the Uniont

Misaissippl was a State of the Unlon once. Whea
din she cease to be
the ordinance of secession, on the Uth of .Ilnu.nah
1801, before & shot had been fired ¥ that I8 to say,
the act of renouncing ber allegiance alone tuke hee
out of the Union ¥ The day after that ordinance was
passed was she o State in this Unlon or was she nos?
Suppose the Culel Justice had been sitting in & cours
nt gankwn\'ille, or in the piace where it was fmp-
to hoid the court in Mississippl, the day after the se-
cession was declared, and a citizen of Massaclhuseits
nrdumnadnnudafeuou lnlllmunlf us & citl-
gen of Mississipg, in the Circult Court of the United
Sial would the Judge have been obliged te
hold t there was no such person As a citizen
of Mississippl? The jurisdiction of the Clrouit Court
could not be maintained unless one of the parties Is
ncitizen of a slster Siate and the other ™
citizen of Mississippl. Were the judgments of
courts in Misslssippl no longer judgments to be re-
cognized in the othier States of this Union? Were the
judgments of the other States in the nion no longer
o ge lzed in the Cireult Uourt of Missiesipple
1 do not ask what the people of Misslsfippl may ha
thuu.ulllb#lu: wiiat this conrt would have been hon::
to do. course, the statement of the tgmpuﬂill-
in this form answers (L. 1t Is so absurd that nobedy
pretends that the act of secosdicn carried the Siate
out of the Unlon. In fact and in law, Mississippl
was a8 truly a State in the Union after secesslon a8
be

fore.

When dld war take the State out of the Union? If
war took the State out, then 1t must be It was
virtne of some right of war, 1 have already
ored uut:‘ ﬁm u;r:‘. os ‘lxthlnt. “:.l.: neither by
by right rents nor of congues change
I{Iﬂn in uhe legal relation of the State wm Uniom,
or to the other States of the Unlon,

ment of my learned
‘his Is his proposition:—

But let me take the
and inguire what it ls,
Misslissippl has no State government which is entitled
to be recognized by the United States as a State Im
this Unlon. Was there ever such confusion of ideas?
Mississippl 18 not s State because she has no State
vernment which 18 entitied to be recognized a8 &
te | Did anyhody ever suppose that a Siate gov-
ernmentswas entitled to be recognized as a State?
The confusion |8 between the government and the
State. The government s one thing, and the State
another. A corporate body may exist under differ
ent forms of the governing body, There may be
a State In this (mion with a nmqw
ernment. Governments chnnge; sovere dy-
nastics nppear and disappear; but the S remains
and 18 Immortal—the Stute s independent of all thess
changes. France under the Bourbons I8 the same
France that she wis under Napoleon, or when a re-
publie, or under Napoleon 11L; and the debls comn-
tracted by Louis X1V, were recoguized by the repubs
tie a8 wol) as by tiie Monarchy, If you can blot out
# State then slie ceases; bul she ¥ not affected by
any chunge whatever tn her State government. New
York might make this peaceful revoiution a b
tiines, #o that she be still republican in form, and she
would be still the same sovercign State,

Next, I8 war, in law and in fact, still subsisting
between the United States on the one side nnd the
Siute aud ‘reupm of nl.mmip]E‘l un the other, %
alde the declarations of the Executive and of
grese?  You yourselves, in the declsions of the
cases, hnve given the answer by holding thatl no war
exists when the ourts ave open, That 18 to say, if the
fodernl coUrts are opei, Y ou know that the foderal
gotrts are open thronghout Mississippl, and yon
know, therefore, that there 18 no war, whatever de-
elarations may Le made to the conrary. You know
that the District Courts are sitting thronghout the
gonth; Yo know that some of your own y e
there; you know (hat this {s an appeal from & Gireuts
Court i Misslesippl,  And yot we aro told that the
United Sie s ol wir with Missisaippl; that ‘m
{1 o state of war exisiing which aul mna

law.
But, thirdly, what has heen the declaration of the
legislative ulird exeoutlye departmonts of 1he gUvern.



